WN -

46
47
48
49

I N THE SUPREME COURT OF TENNESSEE

W LLI AM GAYLE WARREN,

Pl ai ntiff-Appellant,

THE ESTATE OF JERRY N. KI RK,

DECEASED AND BELTON DUNCAN d/ b/ a

DELTA TREE SERVI CE,

Def endant - Appel | ee.

For Pl aintiff-Appell ant:

Joseph C. Langston
Langston, Langston, M chael
& Bowen, P. A

Boonevill e, M5

Kent E. Smith
Webb, Sanders, Deat on,
Bal ducci, Smith & Faul ks
Oxford, M

AT JACKSON

NN AN AN AN AN AN AN AN AN AN AN NN

JUDGMENT OF TRI AL COURT AND
JUDGVENT COF COURT OF APPEALS
REVERSED; CASE REMANDED.

Cct ober 27, 1997
FOR PUBLI CATI ON

FILED

October 27, 1997

Cecil Crowson, Jr.
Appellate Court Clerk

McNairy Circuit

Hon. Jon Kerry Bl ackwood
Judge

S. CG. No. 02S01-9602- CV- 00006

For Def endant - Appel | ee:

St ephen Crai g Kennedy
Deusner & Kennedy
Sel mer

REI D, J.

This case presents for review the decision of the Court
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of Appeals affirmng the trial court’s grant of summary judgnent
for the owner of a vehicle in an action for personal injuries
caused by the negligent operation of the vehicle. The Court of
Appeal s found that there is no genuine issue of material fact as to
t he existence of a master-servant rel ationship between the driver
and the owner and di sm ssed the conplaint against the owner. This
Court concludes that the | ower courts erred in granting sunmary

j udgment .

The plaintiff, WIlliam Gayle Warren, alleges that on
October 19, 1991 he was driving a tractor-trailer on U S. H ghway
45 in McNairy County; that at that tinme and place the defendant
Jerry N. Kirk, now deceased, was driving a pickup truck in the
opposite direction; that Kirk's vehicle crossed the center |ine and
struck the plaintiff’s vehicle; and that Kirk was killed and the
plaintiff was injured as the result of the collision. The
conpl aint further charges that the pickup truck was owned by the
def endant Bel ton Duncan, d/b/a Delta Tree Service and that Kirk was

“an agent and enpl oyee” of Duncan.

The defendant Duncan filed an answer in which he denied
that the plaintiff is entitled to recover fromhim He states in
his answer that he “admts that Jerry N Kirk was enpl oyed by
Bel ton Duncan d/b/a Delta Tree Service, but specifically denies

that Jerry N. Kirk was acting as the enpl oyee or agent of the
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def endant Belton Duncan d/b/a Delta Tree Service or was on or about
any business of Belton Duncan d/b/a Delta Tree Service at the tine

of the accident.”

Duncan’s notion for summary judgnment asserts that there
is no genuine issue of material fact and that he is entitled to
judgnment as a matter of law. Duncan’s deposition and affidavit
filed in support of the notion state that “Kirk had perm ssion to
drive Duncan’s vehicle, but only during working hours,” “Kirk [was]
not working on the date of the accident,” “the only tine Duncan
ever gave Kirk permi ssion to use the vehicle outside of working
hours was if they were doing a private job,” “on the date of the
acci dent, there was no type of private work being done,” “Duncan
had no know edge that Kirk was using the truck on the date of the
accident until after the accident and had never given Kirk
perm ssion to be driving the truck on that date,” and “on the date
of the accident, Kirk was not on or about any business of Duncan
and was not acting on Duncan’s behalf in furtherance of any of his

busi ness.”

In opposition to the notion, the plaintiff submtted two
affidavits in which the affiants state, “lI have personal know edge
that Jerry Kirk had perm ssion fromBelton Duncan to use his
enpl oyer’ s equi pnent on the weekends and during other off duty
hours.” The plaintiff also filed another affidavit in which the
af fi ant made the above statenent and added, “working on weekends

usi ng equi pnent.”
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The record shows that Duncan was a resident of M ssour
and provided “tree services” for several electric transm ssion
conpani es, including Pickw ck Electric Cooperative, G bson County
El ectric Cooperative, and Arkansas Power and Li ght Conpany; that
t he deceased Kirk was the foreman of a crew working on a contract
with Pickw ck Electric Cooperative at the tinme of the accident;
that the crew regularly worked on the Pickw ck job four days a
week; and that the crew worked on “private jobs” when avail abl e
after regular working hours and on days off. The record further
shows that Kirk was in charge of Duncan’s vehicles and equi pnent,
that he selected a place where the vehicles were kept when not in
use and that Kirk was authorized to nmake prelimnary contacts for
“private work.” The record does not show the tinme (day or night)

at which the accident occurred or the purpose of the trip.

The standard for review of a trial court’s grant of
summary judgnent is de novo with no presunption of correctness.

Carvell v. Bottoms, 900 S.W2d 23, 26 (Tenn. 1995). Sunmmary

judgment is appropriate where “the pleadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
" Tenn. R Cv. P. 56.03.

as a nmatter of | aw

[ Sjummary judgment is appropriate where: (1)
there is no genuine issue with regard to the
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material facts relevant to the claimor defense
contained in the notion, Byrd v. Hall, 847
S.W2d 208, 210 (Tenn. 1993); and (2) the
noving party is entitled to a judgnent as a
matter of |aw on the undisputed facts.

Anderson v. Standard Register Co., 857 S.W2d
555, 559 (Tenn. 1993). The noving party has

t he burden of proving that its notion satisfies
t hese requirenments. Downen v. Allstate Ins.
Co., 811 S.W2d 523, 524 (Tenn. 1991). When
the party seeking summary judgnent makes a
properly supported notion, the burden shifts to
t he nonnoving party to set forth specific facts
establishing the existence of disputed,

material facts which nust be resolved by the
trier of fact. Byrd, 847 S.W2d at 215.

: Courts nust view the evidence in the
I ight nost favorable to the nonnoving party and
nmust al so draw all reasonable inferences in the
nonnoving party’s favor. Byrd, 847 S.W2d at
210-211. Courts should grant a summary
j udgnent only when both the facts and the
inferences to be drawn fromthe facts permt a
reasonabl e person to reach only one concl usi on.
| d.

Bain v. Wells, 936 S.W2d 618, 622 (Tenn. 1997).

The plaintiff insists that sumary judgnent does not

lie

in this case for two reasons: in an action for injury to persons

and/ or property caused by the negligent operation or use of an

aut onobi | e,

Code Ann.

§ 55-10-311 (1993)' constitutes evidence of a nmaster-

1
Tenn.

Code Ann. 8§ 55-10-311 (1993) provides as follows:

(a) In all actions for injury to persons and/or
to property caused by the negligent operation or use
of any autonmobile ... within this state, proof of
ownership of such vehicle shall be prima facie

proof of ownership of the vehicle pursuant to Tenn.
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servant relationship sufficient to withstand a notion for summary
judgment; and, in the alternative, the evidence considered on the
nmotion for summary judgnent creates a genuine issue with regard to
the rel ationship between Kirk and Duncan at the tine of the

acci dent .

Duncan responds that the “presunption” which arises
pursuant to Tenn. Code Ann. 8§ 55-10-311 upon proof of ownership was
rebutted by evidence that Kirk was not operating Duncan’s vehicle

within the course and scope of his enploynent.

The statute provides that proof of ownership is jriti
fitit evidence that the vehicle was being operated with the consent
of the owner by the owner’s servant within the course and scope of

the servant’s enpl oynent.

In Hamrick v. Spring City Mtor Co., 708 S.W2d 383

(Tenn. 1986), the Court noted that since proof of ownership under

the | 957 amendnent to Tenn. Code Ann. 8 55-10-311 is evidence of

evidence that the vehicle at the time of the cause of
action sued on was being operated and used with
authority, consent, and know edge of the owner in the
very transaction out of which the injury or cause of
action arose, and such proof of ownership |ikew se
shall be prima facie evidence that the vehicle was
then and there being operated by the owner, or by the
owner’'s servant, for the owner’s use and benefit and
within the course and scope of the servant’s

enmpl oyment .

(b) This section is in the nature of remedial
legislation and it is the legislative intent that it
be given a liberal construction
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the master-servant relationship, rather than nerely a presunption

“a serious question is presented as to whether or not this i1
f+1it case can be overcone pre-trial by notion for summary

judgnent. [d. at 387. In that case, the Court stated:

[ SJummary judgnment proceedi ngs do not involve
findings of fact or weighing of evidence. They
were not designed to match statutory “jrii:
fti1it” cases against rebutting proof or to
determ ne whether a party has carried the

requi site burden of proof. They are nerely to
di spose of |egal questions upon undi sputed
facts.

Id. at 388. And further:

[ Sjummary judgnent is not ordinarily the proper
procedure for determning whether a jrite ficid
case has or has not been overcone by
countervailing evidence.

Id. at 389. The Court discussed in that case the application of
Tenn. Code Ann. § 55-10-311 to notions for directed verdicts® as
wel | as notions for summary judgnent and observed that the deni al
of a notion for summary judgnent does not mean that the case nust

be submtted to the jury.

Aphen enacted in 1921, the statute provided that proof of ownership of a

vehicle was “jritt fitit evidence, and rais[ed] a presunption” that the
vehicle was driven with the consent of the owner. 1921 Tenn. Pub. Acts ch
162. In 1957, the statute was amended by adding the provision that “proof of
ownership . . . shall be jrirt firit evidence” that the vehicle was “being
operated by the owner, or by the owner’s servant, for the owner’'s use and
benefit and within the course and scope of his enmployment.” 1957 Tenn. Pub

Acts ch. 123

3See al so Haggard v. Jim Clayton Motors, Inc., 216 Tenn. 625, 393 S. W 2d
292 (1965) (found judgment that trial court should have directed verdicts for
the defendant to be error).

2
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The overruling of a notion for summary judgnent
does not necessarily mean that the case will go
toajury at a trial, because the evidence
adduced at trial may be significantly different
fromthat contained in affidavits or
depositions heard pre-trial on sumary judgnent
proceedings. All that the overruling of a
notion for summary judgnent indicates is that
the case should proceed further. \Wether it
will ever go to a jury or whether it will be

di sposed of on directed verdict pursuant to
Rul e 50, Tenn. R G v. P., depends upon the
record devel oped at trial.

Id. at 388 (citations omtted).

The Court in Hanrick stopped short of holding that proof
of ownership will defeat a notion for summary judgnent in every
case, stating, “There nmay be sone instances where summary
di sposition could be warranted.” |d. at 389. However, the record
in the case before the Court does not show this to be a case in
whi ch summary judgnment is warranted. The evi dence does not show
t he purpose of the trip on which the owner’s enpl oyee was driving
the owner’s vehicle. Kirk had Duncan’ s expressed perm ssion to
operate the vehicle during work, travelling to and fromwork, and
transporting other enployees to and fromwork. The prohibitions on
the use of the vehicle stated by Duncan in his deposition and
affidavit do not necessarily proscribe Kirk’s operation of the
truck at the tine of the accident in the course and scope of his
enpl oynent. For exanple, Kirk was authorized by Duncan to nmake
prelimnary arrangenents regarding “private work.” The working
arrangenent between Duncan and Kirk indicate that Kirk had duties

beyond the performance of the contracts with Duncan’ s custoners.
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Kirk was obligated to keep the chain saws and ot her equi pnent in
operating condition, he was required to find convenient |ocations
at which to park the vehicles, and he was responsible for seeing
that his crew was available for work. In summary, he was
responsible for all the duties incident to his job as foreman for
an absentee owner. As to those duties, Kirk had at least inplicit
perm ssion to use the pickup truck. The “agency rel ationshi p does
not require an explicit agreenent, contract, or understandi ng

between the parties.” Harben v. Hutton, 739 S.W2d 602, 606 (Tenn.

Ct. App. 1987) (citing Electric Power Bd. of Metr. Gov't. v. Wods,

558 S.W2d 821, 824 (Tenn. 1977). The evidence presented on the
nmotion for sunmmary judgnment is not conclusive proof that Kirk was
not acting within the course and scope of his enploynent at the

time of the accident.

The judgnents of the trial court and Court of Appeals are
reversed, and the case is remanded to the trial court for further

pr oceedi ngs.

Costs are taxed to the defendant Belton Duncan.

Rei d, J.
Concur:

Anderson, C.J., Drowota, Birch
and Hol der, JJ.



